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No charge will be assessed non-com-
mercial use requesters when the search
time and reproduction costs, over and
above the free search time and repro-
duction allocation, totals no more than
$5.00. For commercial use requesters,
no charge will be assessed when the
search time, reproduction and review
costs total no more than $5.00. Search
time in this context is based on manual
search. To apply this term to searches
made by computer, HUD will determine
the hourly cost of operating the cen-
tral processing unit and the operator’s
hourly salary plus 16 percent. When the
cost of the search (including the oper-
ator time and the cost of operating the
computer to process a request) equals
the equivalent dollar amount of two
hours of the salary of the person per-
forming the search, i.e., the operator,
HUD will begin assessing charges for
computer search.

(f) Payment of fees. Payment of fees
under this section and under § 2002.11(a)
shall be made in cash or by U.S. money
order or by certified bank check pay-
able to the Treasurer of the United
States. The fees shall be sent to the or-
ganizational unit within HUD respond-
ing to the request.

(g) Definitions. As used in this sub-
part:

(1) Direct costs means those expendi-
tures which HUD actually incurs in
searching for and duplicating (and, in
the case of commercial requesters, re-
viewing) documents to respond to a
FOIA request. Direct costs include, for
example, the salary of the employee
performing work (the basic rate of pay
for the employee plus 16 percent of that
rate to cover benefits) and the cost of
operating duplicating machinery. Not
included in direct costs are overhead
expenses such as costs of space, and
heating or lighting the facility in
which the records are stored.

(2) Search includes all time spent
looking for material that is responsive
to a request, including page-by-page or
line-by-line identification of material
within documents. Such activity is dis-
tinguished from review of material in
order to determine whether the mate-
rial is exempt from disclosure.

(3) Duplication means the process of
making a copy of a document nec-
essary to respond to a FOIA request.

Such copies can take the form of paper
copy, microform, audio-visual mate-
rials, or machine readable documenta-
tion (e.g., magnetic tape or disk),
among others.

(4) Review means the process of exam-
ining a document located in response
to a request that is for a commerical
use to determine whether any portion
of it may be withheld, excising por-
tions to be withheld and otherwise pre-
paring the document for release. Re-
view does not include time spent re-
solving general legal or policy issues
regarding the application of exemp-
tions.

[53 FR 37550, Sept. 27, 1988]

§ 2002.9 Fees to be charged—cat-
egories of requesters.

There are four categories of FOIA re-
questers: Commercial use requesters;
educational and non-commercial sci-
entific institutions; representatives of
the news media; and all other request-
ers. Specific levels of fees are pre-
scribed for each of these categories:

(a) Commercial use requesters. (1) HUD
will assess charges which recover the
full direct costs of searching for, re-
viewing for release, and duplicating
records sought for commercial use. Re-
questers must reasonably describe the
records sought. Commercial use re-
questers are not entitled to two hours
of free search time or 100 free pages of
reproduction of documents.

(2) Commercial use refers to a request
from or on behalf of one who seeks in-
formation for a use or purpose that fur-
thers the commercial, trade, or profit
interests of the requester or the person
on whose behalf the request is made. In
determining whether a requester prop-
erly belongs in this category, HUD
must determine the use to which a re-
quester will put the documents re-
quested. Moreover, where HUD has rea-
sonable cause to doubt the use to
which a requester will put the records
sought, or where that use is not clear
from the request itself, HUD will seek
additional clarification before assign-
ing the request to a specific category.

(b) Educational and non-commercial
scientific institution requesters. (1) HUD
will provide documents to educational
and non-commercial scientific institu-
tions for the cost of reproduction
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alone, excluding charges for the first
100 pages. To be eligible for inclusion in
this category, requesters must show
that the request is being made as au-
thorized by and under the auspices of a
qualifying institution and that the
records are not sought for a commer-
cial use, but are sought for furtherance
of scholarly (if the request is from an
educational institution) or scientific (if
the request is from a non-commercial
scientific institution) research. Re-
questers must reasonably describe the
records sought.

(2) Educational institution means a
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of graduate higher education, an
institution of undergraduate higher
education, an institution of profes-
sional education, and an institution of
vocational education, which operates a
program or programs of scholarly re-
search.

(3) Non-commercial scientific institution
means an institution that is not oper-
ated on a commercial basis as that term
is referenced in § 2002.9(a) and which is
operated solely for the purpose of con-
ducting scientific research the results
of which are not intended to promote
any particular product or industry.

(c) Requesters who are representatives
of the news media. (1) HUD will provide
documents to representatives of the
news media for the cost of reproduction
alone, excluding charges for the first
100 pages. In reference to this class of
requester, a request for records sup-
porting the news dissemination func-
tion of the requester shall not be con-
sidered to be a request that is for a
commercial use. Requesters must rea-
sonably describe the records sought.

(2) Representative of the news media
means any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. The term news
means information that is about cur-
rent events or that would be of current
interest to the public. Examples of
news media entities include television
or radio stations broadcasting to the
public at large, and publishers of peri-
odicals (but only in those instances
when they can qualify as disseminators
of news) who make their products
available for purchase or subscription

by the general public. Freelance jour-
nalists may be regarded as working for
a news organization if they can dem-
onstrate a solid basis for expecting
publication through that organization,
even though not actually employed by
it. A publication contract would be the
clearest proof, but HUD may also look
to the past publication record of a re-
quester in making this determination.

(d) All other requesters. HUD will
charge requesters who do not fit into
any of the categories above fees which
recover the full reasonable direct cost
of searching for and reproducing
records that are responsive to the re-
quest, except that the first 100 pages of
reproduction and the first two hours of
search time shall be furnished without
charge. Requests from subjects for
records about themselves filed in agen-
cies’ systems of records will continue
to be treated under the fee provisions
of the Privacy Act of 1974 which permit
fees only for reproduction. Requesters
must reasonably describe the records
sought.

[53 FR 37551, Sept. 27, 1988]

§ 2002.11 Review of records, aggre-
gating requests and waiving or re-
ducing fees.

(a) Review of records. Only requesters
who are seeking documents for com-
mercial use may be charged for time
HUD spends reviewing records to deter-
mine whether they are exempt from
mandatory disclosure. Charges may be
assessed only for the initial review; i.e.,
the review undertaken the first time
HUD analyzes the applicability of a
specific exemption to a particular
record or portion of a record. HUD will
not charge for review at the adminis-
trative appeal level of an exemption al-
ready applied. However, records or por-
tions of records withheld in full under
an exemption which is subsequently de-
termined not to apply may be reviewed
again to determine the applicability of
other exemptions not previously con-
sidered. The costs for such a subse-
quent review would be properly assess-
able. Review time will be assessed at
the same rates established for search
time in § 2002.7.

(b) Aggregating requests. A requester
may not file multiple requests at the
same time, each seeking portions of a
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